I. Introduction
Mr. S was only eighteen years old when he arrived poor and alone in the United States. The brutal rape and beatings that he endured at the hands of the government and guerillas in Guatemala caused him to become so depressed that at times he could barely care for himself. Nevertheless, after arriving in the United States, unfamiliar with the culture and language, he applied for asylum to avoid the persecution or death he likely would face in Guatemala.
Mr. S never received the asylum for which he applied. The government denied his application not because he was ineligible, nor because he would not face further persecution or even death if returned to Guatemala. Instead, the government denied his application because Mr. S did not know that he had to appear for a hearing and did not have the legal know-how to prepare his application properly. Mr. S probably never would have faced removal back to Guatemala if the government had provided Mr. S with an attorney.
The Supreme Court has never addressed the constitutionality of 8 ' 2 Although immigration judges must inform petitioners of their right to an attorney and provide a list of pro bono legal services, immigration judges sometimes fail to inform petitioners of their rights and, more frequently, provide lists that are outdated or incorrect. 3 Even if a refugee can locate an attorney, often she or he cannot afford one. The result to indigent petitioners is that they must navigate "the morass of immigration law ' 4 without the assistance of an attorney. The effect is that many claims for refugee status-either through applications for asylum, relief under the Convention Against Torture (CAT), 5 or restriction on removal 6 -are decided incorrectly. A recent study published in the Stanford Law Review (Stanford Study) found that "[r]epresented asylum seekers were granted asylum at a rate of 45.6%, almost three times as high as the 16.3% grant rate for those without legal counsel." '7 Similarly, a recent Government Accountability Office (GAO) report found that asylum seekers were three times as likely to obtain asylum if they had legal representation. 8 In the current system, many petitioners who are eligible for asylum-and therefore might face persecution or death after deportation-are being denied relief erroneously because they lack counsel. This Article asserts that § 1362 is unconstitutional and that due process requires the government to provide counsel for non-citizens who file cases in fear of persecution and death-that is, for claims for asylum, relief under the CAT, and restriction on removal. Due process protects every person's interests in life, liberty, and property, regardless of her or his legal status within the country. 9 Where death may result from an erroneous denial of relief, a non-citizen's interest in life and liberty is implicated directly.
As has been aptly stated in the criminal context, "death is different."'
10
Where death is on the table, the Constitution requires certain guarantees of reliability and accuracy. We argue that due process demands more in these cases: it demands free legal counsel for indigent non-citizens applying for asylum, relief under the CAT, or restriction on removal. Part II of this Article discusses the history of § 1362, explains past jurisprudence on the right to counsel in immigration cases, and illustrates that § 1362 is inconsistent with Supreme Court jurisprudence on the right to counsel. Part III analyzes the right to counsel under the Mathews v. Eldridge' balancing test, explains the impact of "death is different" jurisprudence on the balancing test, and concludes that due process requires the government to provide counsel in certain immigration proceedings. Part IV briefly explains other scholars' determinations that counsel must be provided in certain immigration proceedings and summarizes our recommendations. Part V summarizes our analysis and conclusions.
II. 8 U.S.C. § 1362
The United States is a party to the 1967 United Nations Protocol relating to the Status of Refugees, 12 which incorporates 1 3 articles 2-34 of the 1951 United Nations Convention relating to the Status of Refugees.
14 The United States is also a party to the Convention against Torture and Other Cruel, Inhuman and Degrading Treatment or Punishment. 15 These documents form the international foundation for U.S. laws relating to asylum, 16 9. Landon v. Plasencia, 459 U.S. 21, 33 (1982) (holding that resident non-citizens are entitled to due process upon their return to the United States).
10. Non-citizens may apply for asylum affirmatively before removal proceedings begin or defensively after. After a non-citizen petitions for affirmative relief, an asylum officer conducts an initial interview to determine the applicant's eligibility. 19 The Officer may "grant, deny, or refer" a claim.
20
If the Officer refers an asylum claim-that is, if he determines that the applicant "appears to be neither deportable nor inadmissible"-the Department of Homeland Security (DHS) issues a Notice to Appear for removal proceedings, and the applicant enters defensive proceedings.
'
Applicants who have been referred by an asylum officer or who have otherwise entered removal proceedings have access to defensive asylum proceedings. 22 During these proceedings, a DHS attorney always represents the government.
2 3 Non-citizens can apply for relief under the CAT 24 or restriction on removal 25 defensively only-that is, they must wait to appear before an immigration judge.
26
Courts consider removal proceedings civil in nature.
2 7 Therefore, the right to counsel in immigration proceedings derives from the Fifth Amendment guarantee of due process. 28 Due process requires fundamental fair-
17. An individual cannot be refouled to his or her country of origin if it is more likely than not that the individual will be tortured. Foreign Affairs Reform and Restruc- (1953) ness, including fairness in trials. 29 Part of fundamental fairness in immigration proceedings includes the right to counsel of the petitioner's choosing. 30 Congress intended to implement this right in 8 U.S.C. § 1362:
In any removal proceedings before an immigration judge and in any appeal proceedings before the Attorney General from any such removal proceedings, the person concerned shall have the privilege of being represented (at no expense to the Government) by such counsel, authorized to practice in such proceedings, as he shall choose.
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Several additional provisions reinforce this right. 3 2 For example, both the government and the immigration judge must notify the applicant of the right to counsel and provide a list of pro bono representatives. 33 In addition, immigration judges have a duty to develop the record fully for unrepresented applicants. 34 To develop the record fully, judges must ("[A] liens who have once passed through our gates, even illegally, may be expelled only after proceedings conforming to traditional standards of fairness encompassed in due process of law.").
29. 36 this duty may seriously undermine the judge's role as a neutral arbitrator. To the extent that the immigration judge delegates this responsibility, the refugee's due process rights may be violated by forcing the government to confront an "unfair conflict of interest" in developing the defendant's case while making its own case for deportation.
3 7 Moreover, it does not improve the individual's understanding of the proceedings and, consequently, his or her ability to gather probative evidence.
Despite the inadequate protections that § 1362 provides to non-citizens (both indigent and otherwise), several courts have upheld the statute as constitutional. In the 1975 case, Aguilera-Enriquez v. INS, 3 8 the Sixth Circuit held that non-citizens did not have an unqualified right to free legal counsel in deportation proceedings.
3 9 The Sixth Circuit, however, found that due process may require the government to provide an attorney to indigent non-citizens where "an unrepresented indigent alien would require counsel to present his position adequately to an immigration judge." 40 This case-by-case approach has amounted to no right at all, as no court has ever found that due process required free counsel in any specific case.
41
Indeed, some courts have even gone so far as to state directly that "there is no right to appointed counsel" in these proceedings. 42 Other courts, however, have at least acknowledged the important need for attorneys, even if those courts could not provide as much because of current immigration precedent. For example, the court in Baires v. INS stressed the "critical role of counsel in deportation proceedings" and noted that, in some areas of the country, it is difficult, expensive, and at times impossible to obtain paid counsel.
4 3 This view recognizes that denying immigrants counsel is both unjust and bad public policy. Just as important, this view on the Immigration Judge, if background information is central to an alien's claim, and the Immigration Judge relies on the country conditions in adjudicating the alien's case, the source of the Immigration Judge's knowledge of the particular country must be made part of the record."). recognizes that denying immigrants counsel is inconsistent with case law regarding the right to counsel in other contexts.
Al
In In re Gault, for instance, the Supreme Court established that due process requires appointed counsel for juveniles in delinquency proceedings. 44 The Court noted that because a juvenile's interest in preventing her or his loss of liberty is so great, the juvenile's interests could not be protected adequately by probation officers, whose role it is to file complaints against the juvenile.
4 5 The Court also flatly rejected that the presiding judge could advocate for the juvenile. 4 6 In Gagnon v. Scarpelli, by contrast, the Court adopted a case-by-case approach for appointed counsel in probation hearings.
4 7 The Court acknowledged that, in some circumstances, "the effectiveness of the rights guaranteed ...depend[s] on the use of skills which the probationer or parolee is unlikely to possess, '4 8 but ultimately held that countervailing considerations, such as maintaining an informal forum and a rehabilitative atmosphere, counseled in favor of a more flexible approach. 49 Similarly, in Lassiter v. Durham County, the Court adopted a case-by-case approach in adjudications of parental rights. 50 There, the Court determined that, although due process mandates appointed counsel for all indigent litigants who are at risk of losing their personal physical liberty, it does not mandate appointed counsel for all parents who are in danger of losing parental rights. 51 The distinction, again, turned on the weight of the private interests.
2
The differences between Gault, Gagnon, and Lassiter are irrelevant, insofar as all three holdings embrace the basic Mathews v. Eldridge 5 3 balancing test. As we explain below, under Eldridge, the government must appoint counsel for an indigent immigration petitioner where a risk of detention or death exists-risks that exist, by definition, in nearly every claim involving asylum, restriction on removal, and relief under the CAT. The time has come to reevaluate the need for appointed counsel in these contexts. 44 . In re Gauh, 387 U.S. 1, 35 (1967 
Death (After Deportation) is Different and Mathews v. Eldridge
An analysis of the factors enumerated in Eldridge suggests that applicants for refugee status have a right to greater due process safeguards than they currently receive. Under the Eldridge test, courts must balance the private party's interest and the risk associated with a wrongful determination against the government's interests. 54 The Eldridge Court defined those three factors as follows:
First, the private interest that will be affected by the official action; second, the risk of an erroneous deprivation of such interest through the procedures used, and the probable value, if any, of additional or substitute procedural safeguards; and finally, the Government's interest, including the function involved and the fiscal and administrative burdens that the additional or substitute procedural requirement would entail.
5
The remainder of this Part considers the following: (1) the government's interest in maintaining the current procedures for refugee status determination; (2) the applicant's interest in an accurate determination, using "death is different" as the paradigm for examining that interest; (3) the risk of an erroneous deprivation of that interest; and (4) the proper balance between the government's interest against the applicant's interest, including whether the Constitution requires adding procedural safeguards to refugee status determination proceedings.
A. The Government's Interest
The judiciary usually defers to the federal government's plenary power to regulate immigration. 56 The Supreme Court has held that Congressional authority is at its peak in the immigration context: "Over no conceivable subject is the legislative power of Congress more complete."
The Court has deferred to the federal government on matters of immigration as it would never consider doing in many other areas of law. As one commentator has noted, "[I1n an undeviating line of cases spanning almost one hundred years, the Court has declared itself powerless to review even those immigration provisions that explicitly classify on such disfavored bases as race, gender, and legitimacy.
'58 The government's power also reaches what courts normally would consider violations of the First Amendment.
5 9 The government's plenary power over immigration sug- Chief Justice Marshall explained that the federal government cannot act unless the Constitution gives it authority to do so or unless the action is reasonably implied from an enumerated power.
6 4 He specifically contrasted reasonably implied powers with "great substantive and independent power[s]" such as the power of making war, levying taxes, or regulating commerce. 60. Although the authority and the interest of a given branch of government are not necessarily related on a one-to-one basis, the two certainly are related. Given the opportunity, the Supreme Court likely would hold that the federal government ' 70 the Court held that a person's equal protection and due process rights do not depend on alienage. 7 1 The Court specifically repudiated the plenary power doctrine as a source of government authority to discriminate against non-citizens: "[S]overeignty itself is, of course, not subject to law, for it is the author and source of law; but in our system, while sovereign powers are delegated to the agencies of government, sovereignty itself remains with the people, by whom and for whom all government exists and acts." 72 Yick Wo accords with the view announced by Chief Justice Marshall in McCullough and stands in stark contrast to the wide latitude courts currently give the federal government on immigration issues. As one commentator has observed, "the power over exclusion and deportation is far from normalized .... [Clourts frequently agree, that federal immigration laws should be subject to little or no judicial review, based on the immigration power's roots in 'national sovereignty, foreign relations, and the fundamentally political character of nationality decisions."'
73
Aside from applying the plenary power doctrine to immigration law, in Landon v. Plasencia the Supreme Court explicitly characterized the interest in "efficient administration of the immigration laws at the border" as "weighty." 7 4 The Court continued, "[lIt must weigh heavily in the balance that control over matters of immigration is a sovereign prerogative, largely within the control of the Executive and the Legislature. ' 75 Thus, the Court has recognized both plenary power and efficient administration of immigration laws as government interests that weigh in favor of maintaining the current procedures used in refugee status determinations.
Those two interests aside, however, the government should also be concerned with another interest: promoting compliance with treaty obligations by ensuring accurate determinations of refugee status. The interest in treaty compliance applies most directly to determinations of eligibility for relief under the CAT and restriction on removal. Both are rooted in 167 Thus, an inaccurate determination of eligibility for either relief under the CAT or restriction on removal could damage relations with foreign governments for two reasons. 77 First, the failure to comply with any treaty damages the federal government's ability to enter into similar treaties in the future because the government's failure to abide by a treaty undermines its reliability as a treaty partner. 78 significant confirmation for our own conclusions.
'8 4 The United States enters treaties because it believes in the rights and privileges the treaties protect.
8 5 The United States cares about its image abroad, believes in a more just society, and strives for a more decent legal system. 8 6 This is why the Supreme Court has looked to international law and the examples set by other nations when holding that it is unconstitutional to impose the death penalty on juveniles 8 7 and to restrict the rights of homosexuals through discriminatory anti-sodomy laws.
8 8 Similarly, here, the government should look to and abide by the country's international obligations to maintain appropriate and civilized procedures and laws.
B. The Interest of Refugees
Mathews v. Eldridge requires consideration of "the private interest that will be affected by the official action.
''8 9 We consider this interest from the perspective that "death is different."
90 In other words, avoiding death, torture, and serious bodily harm is the refugee's "private interest" that is affected "by the official action," i.e., removal from the United States.
9 1 The death penalty principle that "death is different" suggests that the interest of refugees in the outcome of their cases could hardly be higher.
The Supreme Court repeatedly has recognized the need for reliability and accuracy of the outcome of death penalty determinations.
9 2 In Gregg v. Georgia 93 the Court explained, "[W]here discretion is afforded a sentencing body on a matter so grave as the determination of whether a human life should be taken or spared, that discretion must be suitably directed and limited so as to minimize the risk of wholly arbitrary and capricious action."
94 Accordingly, the Court has adopted a myriad of procedural protections for death-eligible defendants.
95
Two major concerns motivate the Court to require greater reliability and accuracy: (1) the irreversibility of death and (2) the gravity of the punishment. The Court has stated that "death is a different kind of punishment from any other which may be imposed in this country The finality of death is important because once the defendant has been executed, it is impossible to correct erroneous determinations of guilt or culpability.
9 7 The severity of death, by contrast, is important because of the dignitary interest that the death penalty implicates. 98 The dignitary interest is rooted in the inviolability of the human person.
99
The Court has noted that the Eighth Amendment bars a state from treating a person as less than human, even in death: "The basic concept underlying the [Clause] is nothing less than the dignity of man. While the State has the power to punish, the [Clause] stands to assure that this power be exercised within the limits of civilized standards." 10 0 In other words, the Eighth Amendment protects a prisoner's dignity from the powerful arm of the state.
The same characteristics-irreversible outcomes that implicate dignitary interests-also feature prominently in applications for refugee status. A wrong decision likely will harm the refugee irreparably. Of course, wrongful deportation leads to irreparable harm in a less direct sense than wrongful conviction of a capital offense, insofar as the U.S. government did not inflict the final blow.
1 1 Nevertheless, the harm in each case is irrepa-
Gardner, 430 U.S. at 357 (citations omitted).
97. Ring v. Arizona, 536 U.S. 584, 616 (2002) (Breyer, J., concurring) (explaining that death's irreversibility is reason for jurors to have the final say in its application in a given case); Baldwin v. Alabama, 472 U.S. 372, 399 (1985) (Stevens, J., dissenting) (citing fact that "capital punishment is the most extreme and uniquely irreversible expression of societal condemnation" as a reason why Alabama's compulsory sentencing language was unconstitutional).
98. Of course, the test for whether a given punishment violates the Eighth Amendment explicitly requires the justices to consider whether the punishment "comports with the basic concept of human dignity." Gregg, 428 U.S. at 182. Other punishments are considered under the same test, but the dignity implications of death weigh more heavily than other judgments, for the Court rarely strikes down any other legislatively prescribed punishment as violating the Eighth Amendment. See 101. By way of contrast, the concern underlying the "death is different" doctrine is that a death row inmate might be wrongfully put to death as punishment for a crime he rable. Just as there is no remedy for wrongful death, nothing can undo the suffering of a refugee: persecution, serious bodily harm, or even death.
2
Moreover, the harm in the refugee and capital contexts is similarly severe in two respects. First, the refugee facing death is threatened with the very same harm as in the capital context. Second, the refugee facing torture, serious bodily injury, or cruel, inhuman or degrading treatment faces a serious affront to her dignity. 10 3 Indeed, the jus cogens norm prohibiting torture and cruel, inhuman or degrading treatment is derived directly from the international respect for human dignity. 10 4 Likewise, a refugee who faces persecution on account of a protected ground faces a serious affront to her dignity: she is persecuted for a part of her life that she either cannot or should not be required to change.' 0 5 Such persecution is inherently personal and implicates a dignitary interest. The Supreme Court's treatment of a death penalty litigant's dignity interest is rooted in the Eighth Amendment. 10 7 A different constitutional provision-the Due Process Clause of the Fifth Amendment-governs immigration proceedings. 10 8 The source of the bar, however, is irrelevant to the analogy; the motivating rationale-i.e., the person's interest in avoiding this type of harm-remains the same.
Therefore, in the Eldridge analysis, the interest of the refugee parallels either did not commit or did not deserve to die for committing. (BIA 1987) . In Matter of Acosta, the Board of Immigration Appeals (BIA) specifically stated that membership in a particular social group must be based on shared, immutable characteristics. Id. A characteristic is immutable if the characteristic is one that "the members of the group either cannot change, or should not be required to change because it is fundamental to their individual identities or consciences." Id. Similarly, the other bases for asylum-race, religion, nationality, and political opinion-form an integral part of the non-citizen's identity. INA § 101(a)(42)(A), 8 U.S.C. § 1101(a)(42)(A) (2006) . Even when those characteristics are imputed to the refugee, meaning that others believe that the refugee possesses certain characteristics that he or she does not, the realization of that imputation and persecution on that basis may inevitably define the refugee's sense of self.
106 Thus, like the death-eligible defendant, the refugee has a high interest in the proper determination of her claim.
Finally, aside from death penalty jurisprudence, the United States has already articulated its interest in barring the kinds of harm that refugees generally suffer. It has done so by attaching criminal penalties tO 1 1 3 and otherwise prohibiting'
14 the kind of actions that would qualify a person as a refugee. These broad bars, like the notion that death is different, compel the finding that a refugee has a weighty interest in being free from the harms that would make her eligible for relief.
More than eighty years ago, Justice Brandeis wrote that deportation can result "in loss of both property and life; or of all that makes life worth living." 1 15 The same is true today.
C. The Risk of Erroneous Deprivation
The risk of erroneous deprivation of refugee status recently has come under national scrutiny.
1 16 The scrutiny largely is the result of the Stanford Study.
1 17 The study demonstrated the importance of representation in immigration proceedings before an immigration judge:
The results of the cross-tabulation analysis confirm earlier studies showing that whether an asylum seeker is represented in court is the single most important factor affecting the outcome of her case. Represented asylum seekers were granted asylum at a rate of 45.6%, almost three times as high as the 16.3% grant rate for those without legal counsel. The regression analysis confirmed that, with all other variables in the study held constant, repre- sented asylum seekers were substantially more likely to win their case than those without representation.118
The study also pointed to other disparities in asylum determinations by immigration courts. It found wide disparities both among courts and among judges within a single court.
1 19 For example, Colombian asylum seekers were "232% more likely to win their claims in Orlando than they [were] in Atlanta.' 1 20 In New York, one judge granted only 6% of asylum claims, while another three judges in the same office granted 80% or more of asylum claims.
12 1 A recent GAO report confirmed that there are significant variations in asylum outcomes based on seven factors wholly unrelated to the merits of the asylum seeker's claim: (1) whether the claim was filed affirmatively or defensively; (2) the applicant's nationality; (3) the time period in which the asylum decision was made; (4) whether the applicant was represented by counsel; (5) whether the applicant filed her claim within one year of arriving in the United States; (6) whether the applicant claimed dependents on the application; and (7) whether the applicant had ever been detained.
12 2 For example, if the applicant was represented by counsel, she was more than three times as likely to be granted asylum.
23
While it is impossible to know the percentage of wrongly decided asylum cases, based on the study it is clear that the merits of any given case are not the main, or even a substantial, factor in determining the outcome of the case. 124 Factors such as whether a particular immigration judge hears the claim, whether the applicant was represented, and in which immigration court the applicant brings her claim are each improper but highly relevant factors in predicting the outcome of asylum cases.
12 5 The demonstrated impact of factors irrelevant to the merits of a claim for refugee status strongly suggests a high risk of an erroneous deprivation of a refugee's life and liberty interests under the current procedures. Because death is final and implicates human dignity, the Court has demanded additional procedural protections for people facing the death penalty.
12 7 These include the following, all of which impose significant 
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costs on the courts: guided, individualized discretion for a court's determination of death eligibility; right to voir dire into potential jurors' views on the death penalty; automatic review of death sentences; and a trial bifurcated into guilt and penalty phases with jury verdicts at the end of each phase. 1
28
Legislative bodies also have provided protections unique to death penalty litigants. For example, most states usually assign two defense attorneys to each death-eligible case, 12 9 and a statutory right to counsel exists that extends to federal habeas corpus proceedingsl 3 0 -a right not provided to litigants sentenced to lesser punishments. Each of these procedural protections is intended to improve reliability in the determination of the proceedings.
In drawing the analogy to the refugee context, we propose something much more modest: provide a right to counsel at government expense for refugees in deportation proceedings.
Under Lassiter, litigants with an important liberty interest at stake are presumptively due a government-funded attorney.' 3 ' As discussed supra, refugees face incredibly high stakes-including imprisonment and deathif they are deported to a country where they are persecuted.
13 2 Moreover, the risk of erroneous deprivation of the refugee's rights is disturbingly high. Thus, wrongfully deporting a refugee clearly implicates an important. liberty interest. A right to counsel is indispensable to a fair determination in asylum hearings for five reasons.
133 Such a right would (1) help to erase not only the disparity in outcomes between represented and unrepresented applicants but also (2) erase the disparity in outcomes among different immigration judges. Such a right would also (3) eliminate predatory practices by many immigration attorneys and notarios 134 while (4) helping the applicant overcome substantial personal and cultural barriers to presenting her claim effectively. Finally, providing counsel would (5) inject an important counterbalance to DHS attorneys in proceedings that are already adversarial but lopsided in the government's favor. Providing counsel to refugees would directly address the disparity in outcomes between the represented and unrepresented. 135 The Stanford Study showed that currently, around 45% of represented applicants have their claims granted.
13 6 Only 16% of unrepresented applicants win the same relief. 1 3 7 Guaranteeing applicants counsel would directly address this disparity and result in courts hearing more meritorious claims. Providing counsel also would address the disparity in outcomes among immigration judges. 13 8 Government-funded counsel for refugees would act as an external check on the immigration judge's broad discretion. Counsel would act as a check by (1) ensuring that the court follows proper procedures, (2) presenting the facts of her client's case, and (3) providing legal expertise to guide the refugee through the proceeding. Immigration proceedings are complex, and refugee applicants are from countries with different legal systems. Facing complex adjudicative proceedings is intimidating for the average U.S. citizen; it is all the more difficult for a person wholly unfamiliar with U.S. law. Moreover, unlike other contexts in which the government seeks to do "mass justice," ' 1 3 9 applicants here must overcome major cultural, emotional, and political obstacles to make their claims. Refugees may be reluctant to talk about the persecutory treatment they received at the hands of their home country's government because of cross-cultural miscommunications, psychological impairment, or fear of their home government's influence in the United States. 1 40 Counsel would act as a friendly face and ally who can "bring out facts ignored by or unknown to the authorities." 14 1
Relatedly, providing counsel would force ineffective and overpriced representation out of the system. Currently, "vulnerable immigrants are preyed upon by unlicensed notarios and unscrupulous appearance attorneys who extract heavy fees in exchange for false promises and shoddy, 139. See Friendly, supra note 133, at 1279-95 (enumerating and ranking procedural protections that should be considered in administrative, or "mass justice," proceedings).
140. See Schoenholtz &Jacobs, supra note 23, at 745 (explaining that "fear of authority, language barriers, general confusion, and . . . lack of knowledge about . . . legal rights" may deter an asylum seeker from communicating her credible fear effectively).
141. See Friendly, supra note 133, at 1287. 142. Morales Apolinar v. Mukasey, 514 F.3d 893, 897 (9th Cir. 2008). These problems are particularly acute for the many detained individuals whom DHS has transferred or could transfer to remote facilities. The financial burden of DHS's transfer policy makes it difficult for detained individuals to obtain and retain competent counsel.
problem of notarios and dramatically mitigate the impact of bad representation by creating an official, uniform funding source for attorneys representing refugees.
14 3
Finally, introducing additional counsel into such proceedings is likely to make hearings more adversarial and less inquisitorial or investigatory.1 44 The government is not averse to injecting professional advocates into the asylum, CAT, and restriction on removal context: DHS is uniformly represented by lawyers in immigration proceedings. 145 In fact, the problem of one-sided representation already undermines the inquisitorial and investigatory aspirations of the immigration tribunal.
14 6 The need for a judge to inquire into and develop a pro bono applicant's claim directly undermines his or her neutrality and provides an insufficient counterbalance to trained and experienced DHS attorneys.
147
Other procedural protections, such as judicial review, the making of a record, and the right to have a decision made based on the evidence presented, are already largely in place.
148 Despite the presence of such procedures, gross disparities persist in asylum hearings. Providing government-funded counsel for refugees would mitigate these disparities.
The cost of such counsel to the government would be substantial but not unreasonable in light of the stakes and the government's interests. In 2007, immigration judges made 42,653 merit decisions in asylum cases.
14 9 Currently, one-third of asylum applicants are unrepresented before an immigration judge. 150 Even though fewer than two-thirds of the currently represented asylum applicants would continue to hire their own counsel under the proposed scheme, those who could afford to pay for counsel could be required to pay for the counsel they receive (similar to the public defender system).
15 1 This requirement would partially offset the fiscal costs. In any case, the cost of providing counsel to an asylum appli- cant whose life is at stake would not be greater than the price the government is paying for its own counsel.
15 2
Other safeguards would further limit the administrative costs of such a system. Most jurisdictions bar attorneys in death penalty cases from bringing or defending proceedings based on frivolous claims and arguments. 1 5 3
A similar standard already applies to asylum claims. If a person knowingly files a frivolous application for asylum, the applicant is "permanently ineligible for any benefits."' 1 4 This penalty, however, can only deter frivolous claims by an applicant if someone familiar with the law informs the applicant about the potential fallout. The immigration courts could use the duty not to file frivolous claims as a mechanism for requiring lawyers to police their own cases. 155 Indeed, one study indicated that knowledge of the penalties involved reduces the number of frivolous claims, thereby increasing efficiency and reducing the costs associated with processing applications. 1
56
These safeguards, in addition to reducing the cost to the government, would improve the correlation between the private interest and the procedure sought. The disincentive for filing frivolous claims increases the likelihood that the more expensive beneficiaries of the representation will deserve relief as refugees. As more deserving refugees acquire relief, the U.S. government better complies with its treaty obligations and the "plainly compelling" interest it has in the improvement of asylum procedures. Furthermore, the government has strong interests (negative costs) that favor providing counsel to indigent applicants.
15 8 First, the government has an interest in meeting its treaty obligations. For example, the United States has "'plainly compelling' interests in 'ensuring the reciprocal observance of the Vienna Convention, protecting relations with foreign governments, and demonstrating commitment to the role of international 
155.
The workload of government-provided counsel would, of course, be a concern. However, for government counsel to perform other basic duties, e.g. competency and candor to the tribunal, counsel would be required to have sufficient knowledge of her or his cases to also know whether the claims made are frivolous. Requiring counsel to know whether their claims presented are frivolous should not present any greater burden than requiring counsel to be competent in developing claims and to be truthful to the tribunal in which the claims are adjudicated. 158. See Grable, supra note 60, at 848 (arguing that the power to do something is a separate consideration from whether it is in the party possessing the power's interest to do it).
law."" 5 9 Second, the government has an interest in speaking with one voice in international relations.' 60 In the administrative context, "one voice" implies procedures that guarantee uniformity, predictability, and legitimacy. Where Congress creates administrative proceedings to enforce treaty obligations, such proceedings not only implicate our relations with other members of the international community but also our commitment to carrying out the "supreme law of the land,"' 16 1 as negotiated by the President with the advice and consent of the Senate.' 6 2
The government's interests in complying with treaty obligations suggest that insofar as new or different procedural obligations would promote compliance with those obligations, such compliance would help offset any costs associated with such procedural obligations.
Moreover, requiring representation for refugees is narrowly tailored to the interest of the correct determination of refugee status. Representation-and the lack thereof-is the strongest predictor of outcomes in asylum cases before an immigration judge. 163 Providing counsel would improve consistency in the asylum process and assure refugees that their most basic interest, "life, or all that makes it worth living,"' 16 4 is protected.
Some commentators believe that despite the myriad procedures that apply in death penalty cases, the quality of counsel is still the determinative factor in the outcome. 165 Where there are no similar procedural protections and no right to counsel, the presence or absence of counsel has been shown to make an enormous difference. 166 The Supreme Court has said that, "[t]here can be no equal justice where the kind of trial a [person] gets depends on the amount of money [the person] has."1 6 7 Unequal justice is exactly what is happening in asylum, CAT, and restriction on removal cases-cases that are often a matter of life and death to the litigants. Due process demands more.
IV. Recommendations for Improving Access to Counsel
The argument that due process demands greater protections in immigration proceedings is not new. The need for greater protection, as demonstrated in the Stanford Study discussed above, 168 is obvious, and numerous commentators have stated as much. Indeed, most representatives, DHS attorneys, asylum officers, and immigration judges agree that representation makes a difference for those seeking relief and promotes the efficiency of the system. One common argument for increased procedural safeguards in immigration proceedings is that deportation effectively is a criminal punishment not a civil fine. 170 For example, Robert Pauw has argued that deportation, particularly where it is coupled with permanent banishment, is "an extremely cruel punishment."' 17 1 Pauw highlights the absence of a statute of limitations to grounds of deportability, the circumscribed role of discretion after the passage of the Anti-Terrorism and Effective Death Penalty Act (AEDPA) and the Illegal Immigration Reform and Immigrant Responsibility Act (IIRIRA), and the plain inhumanity of deporting longtime residents based on long-forgotten crimes.
72
After examining arguments in favor of considering deportation a civil remedy, 173 Pauw concludes that it is, in some instances, punishment. 174 This is especially true where there is no waiver to deportability, regardless of whether the refugee's past conduct is relevant to her continued presence in the United States. 175 He cites the aggravated felony, alien smuggling, and false claims of citizenship grounds for deportability as some of the best cases for finding deportation to be punishment.
6
Because Pauw considers deportation sometimes to be punishment, he recommends concomitant procedural safeguards.
17 7 He argues that, at a minimum, the prohibition on cruel and unusual punishment and the Ex Post Facto Clause should limit the government's power in deportation hearings. 178 He also argues that counsel should be guaranteed because "[iut is not fundamentally fair to punish a person by permanently banishing him from his home unless he has the assistance of counsel in the
The American Bar Association (ABA) has called for the establishment of the right to government-funded counsel for persons "with potential relief from removal" and to all "mentally ill and disabled persons in all immigration processes and procedures, whether or not potential relief may be available to them."' 180 The ABA specifically has called for the legislative reversal of § 1362.11 The ABA Commission on Immigration emphasizes the complexity of immigration law, the language and cultural barriers facing immigrants, and the high stakes of immigration proceedings.' Finally, similar to the argument set forth above, some commentators have suggested that refugees facing deportation should have counsel because of the dangers they face.
18 3 No one, however, draws on death penalty jurisprudence to make their argument. 184 We agree that more process is due under the Eldridge framework.
By analogy to the death penalty context, we have shown that the interests of potential refugees in life and dignity demands access to free counsel. Without this vital safeguard, § 1362 is unconstitutional. This right to counsel should attach before the initiation of proceedings before an immigration judge regardless of whether the non-citizen applied for relief affirmatively or defensively. This is the most cost-effective way in which to optimize the benefits of legal counsel.1 8 5 Individuals who are granted asylum affirmatively by an immigration officer will never have the need for free legal counsel to adjudicate their claims. Furthermore, an affirmative grant of asylum mitigates the need to create a new framework to screen colorable asylum claims from patently frivolous claims. Instead, most affirmative claims are likely to be at least colorable because of the risks associated with non-citizens making themselves known to authorities. The risk of deportation and permanent exclusion is a significant deterrent to prevent wholly frivolous claims.
Furthermore, for both affirmative and defensive proceedings, providing counsel to indigent petitioners will reduce the number of claims that lack merit (and thereby increase the efficiency of the system) for two reasons. First, an attorney would be able to indicate to his client whether she has a colorable claim for relief. Individuals without a colorable claim would submit themselves to voluntary departure more readily, thereby eliminating the costs associated with prolonged detention during appeals.
Providing counsel would thus improve the efficiency of both the judicial arm of the immigration system and the detention system. Research from "know your rights" presentations studies indicates that individuals who are informed that they have no right to relief often opt for voluntary departure.
18 6 Having an attorney analyze individual claims will not only further improve efficiency in this manner but will have an additional benefit. By analyzing claims individually, attorneys will ensure that potentially meritorious claims are presented effectively, thereby minimizing the need for protracted appeals of claims that were denied erroneously.
Second, attorneys have an ethical duty not to file frivolous claims. ABA Model Rule of Professional Conduct 3.1 states that attorneys "shall not bring or defend a proceeding, or assert or controvert an issue therein, unless there is a basis in law and fact for doing so that is not frivolous .... "187 An action is frivolous if a competent lawyer would believe that the claim is "so lacking in merit that there is no substantial possibility that the tribunal would accept it."' 8 8
Providing counsel will eliminate the need for immigration judges to grant repeated continuances while petitioners attempt to seek counsel. 185 . But see Schoenholtz & Jacobs, supra note 23, at 745 (indicating that it may be more cost-effective to provide counsel before the initiation of credible fear interviews because testimony during those interviews directly impacts the rest of the litigation).
186. Id. Immigration judges often grant continuances because they prefer claims to be presented by counsel. 189 It follows that under our proposal, courts would not only dispose of asylum, CAT, and restriction on removal claims more justly but more expeditiously as well.
V. Conclusion
We believe that due process requires free legal representation in immigration proceedings involving claims for asylum, restriction on removal, and relief under the CAT. The stakes are high, and it is fundamentally unfair to ask a refugee to navigate the complexity of the U.S. immigration system without the aid of counsel.
Deportation, particularly if it is permanent, amounts to punishment. We neither aim to reject that argument nor to suggest that the ABA Commission on Immigration is wrong to suggest that counsel is warranted in those proceedings regardless. Instead, we seek to set forth an additional reason why the Constitution requires Congress to provide additional due process protection-erroneous deportation may result in death.
Death penalty jurisprudence, particularly the notion that "death is different," provides a compelling, heretofore unexplored argument for increased procedural safeguards for refugees. We believe that because of the stakes refugees face, they are among the best candidates for safeguards like guaranteed counsel. Moreover, death penalty jurisprudence already recognizes the need for increased protection when a litigant's life is on the line. Even though "death is different" is rooted in the Eighth Amendment's proscription of cruel and unusual punishment, the interest of the refugees and those facing the death penalty is often the same: life and human dignity.
Finally, courts have already held that numerous procedural protections are required based on the high stakes. The courts, therefore, would not have to make an intellectual leap to find that the high stakes attendant to potential death warrant increased protection. Whether or not deportation is punishment, the high stakes present in a refugee's hearing alone furnish sufficient reason for increased protection. 190 The inherent respect for human dignity upon which U.S. asylum and refugee law is based demands as much.
